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QUESTION PRESENTED 

The question presented, in this narcotics violation 
case, is whether the fleeting encounter described by the 
sole testifying witness to the event, being one brief episode 
in the midst’ of over one hundred such events over the hectic 
eight month career of an undercover agent: 

1. H:d the necessary length or quality of inter- 
relationship to afford sufficient reliability of mode of 
identification to underlie the conviction of the appellant 
of a serious crime; 

2. Particularly when the personal circumstances 
of the appellant were such that he could not be expected to 
be able to recall or reconstruct the event four months later 


at the time of his arrest; and 


3. Human memory being what it is, the chrono- 


logical setting of the alleged transaction (which occurred 
four months after the agent began his undercover career and 
four months before its termination and the arrest of the 
appellant) was such as to be inherently prejudicial to the 
appellant's right to a fair trial, from the standpoint of 
both the reliability of the method of identification ani 


the prejudice to the appellant in preparing his defense. 
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Police identification procedure and 
undercover officer's memory of fleeting 
episode were inherently unreliable. 


Personal circumstances of appellant pre- 
judiced his ability to reconstruct the 
event of the brief encounter. 
| 
Human memory being what it is, the chron- 
ological setting of the alleged trans~ 
action placed in the middle of the eighth 
month career of the undercover agent | 
rendered prejudicial the reliability of 
the method of the police identification 
and of the ability of the appellant to 
reconstruct events. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,339 


OSCAR DANCY, JR., 


UNITED STATES OF AMERICA, 


Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
Appellant appeals from a conviction! in the United 
States District Court for the District of Cotmsia on all 
counts of a three-count indictment which charged violation 
of 26 U.S.C. 4705(a), 4704(a), and 21 U.S.C. 174 (Sale, 
possession, and facilitation of concealment and sale of a 


narcotic drug). A jury on January 23, 1967 found the 
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accused guilty as indicted. The following day appellant 
appeared before the Honorable William B. Jones and was 
sentenced to imprisonment for ten years on Count One, 

five years on Count Two, and ten years on Count Three, all 
three sentences to run concurrently. 


On March 1, 1967, Judge Jones ordered that ap- 


pellant be allowed to proceed on appeal without prepayment 


of costs (Rec.). 
The jurisdiction of this Court on appeal is 
founded upon the Act of June 25, 1948, Ch. 646, §l; 62 


Stat. 929; Title 28 U.S.C. §1291. 


STATEMENT OF THE CASE 
The indigent appellant, Oscar Dancy, Jr., was ar- 
rested on April 1, 1963 and brought before the United States 


Commissioner for preliminary examination, upon a complaint 


filed by Officer Rufus Moore on March 15, 1963, charging 
| 


that the appellant, on December 7, 1962, unlawfully possesseal 


and sold narcotics (Rec.). On April 23, 1963, he was ar- 


raigned on the three-count indictment before) Chief Judge 


McGuire. A plea of not guilty was entered; the Court ordered 


the Clerk to appoint counsel for the defendant (Rec.). 
A jury on May 18, 1964 found the accused guilty 


| 
on all counts. Appellant noted an appeal and Judge William 


B. Jones ordered that appellant be allowed to proceei on 
appeal without prepayment of costs, in cause No. 18,716, 
Oscar Dancy, Jr. v. United States (Rec.). The convictions 
were reversed and the case remanded for a new trial on the 
basis of denial of the right to assigned counsel at the pre- 


liminary hearing. Dancy v. United States, . U.S. App. 


D.C. 5 F.2d » (Jecide? October 14, 1965, modified 
| 


February 11, 1966). 
The cause was re-tried before Juage Jones, on 
January 18, 19 and 23, 1967, resulting in a jury verdict of 


guilty on all three counts. 
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STATEMENT OF POINTS 
The three points are intimately interrelated: 


l. Basis for Identification; Absence 


of Reliability 


The police identification procedure was unreliable 


in the context of this case as to be totally deficient, in 


that the length and quality of the fleeting non-meeting of 


the appellant and the undercover agent did not have the 
requisite substance to sustain the conviction. 


2. Inability to Reconstruct The Event; 


SS) 

The personal circumstances of the appellant were 
such that he could not be expected to recall or reconstruct 
the events of the brief encounter with the undercover agent; 
therefore he wes prejudiced to the extent that he could not 
prepare his defense. 

3. Human Memory; Purposeful Delay 

Human memory being what it is, the chronological 
setting of the alleged sale of narcotics (four months after 
Officer Moore began his hectic career as an undercover agent 
and four months before the arrest of the appellant) rendered 
inherently prejudicial both the reliability of the police 
identification and the ability of the appellant to reconstruct 
pertinent events and prepare his defense. 
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SUMMARY OF ARGUMENT 

The classic elements first enunciate? in Ross v. 
U.S., 121 U.S. App. D.C. 233, 349 F.2.. 210 (1965) and guite 
recently reiterate2 in Woody v. U.S., __wes. App. D-C.___, 
370 F.2d 214 (1966), are here involvel: (1) the reliabil- 
ity of the basis of the identification of the defendant 
(2) the plausibility of the claim of inability to recall or 
reconstruct the events of the day of the offense, i.e. 
prejudice, and (3) the lencth of the sarcosten delay. 

In the instant case, testel by eonperscn with 


| 
all other reported cases on these points, first, the process 


used for police identification is the lowest) on the scale 
| 


2 


of reliability, ani, second, the personal circumstances of 


appellant which point to prejudice are highest on the scale 
of probability. Therefore, the four month purposeful delay, 


applied to each of the above two pertinent factors, is suf- 
| 
ficient to establish that a fair trial was not had, that 


appellant was not afforded the necessary safeguards against 


the “ultimate prejudice," conviction though innocent. 


Points I and II are jointly summarized below 


because of the interrelationship between these two elements. 
| 
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I 


Basis For Identification; Absence Of 
Reliability 


anc. II 


Claim Of Prejudice; Inability To 
Reconstruct The Event 


Normally, it is indicated that the shorter the 
period of delay between the transaction and the arrest, the 
greater the burden of appellant to show (1) the inadequacy 
of the mode of identification and (2) the prejudicial cir- 
cumstances of the appellant. A period of four months has 
been mentioned as a perhaps arbitrary dividing line or limit. 


Ross v. U.S., supra, at p. 238 and Woody v. U.S., supra, at 


p. 218. It is submitted from a consideration of the Ross 


case and its related successor cases, that consideration of 

length of delay is not simply one of three co-relative ele- 

ments, but is a factor to be applied in turn to each of the 

twin issues of identification and prejudice. In other 

words, the four month delay in the instant case is a partial 

description of, or one aspect of, the total definition and 

characterization of the nature of the encounter of December 

7, 1962, with respect to (1) identification and (2) prejudice. 
1. The police identification procedure fell be- 


low an acceptable level, because it consisted of the 
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testimony of one person based mainly, if not solely, on 


brief notations in a notebook (in itself not necessary 
| 
grounds for reversal) concerning not a long confrontation 
or a series of meetings, but concerning a non-meeting of 
one or two minutes d.ration at the most (the fleeting nature 
of the episoje requiring more than the sparse notations meade}. 
2. The appellant could not recall or reconstruct 
the events of December 7, 1962. He was using narcotics and 
! 
was unemployed at the time; he kept no diary or notebook; 
he had no alibi witness available. wen & the situa- 
tion in several other cases, he took the stand and testified 
as to his personal circumstances and his inability to re- 
construct the pertinent event. Contrary to the situation 
in another line of cases, the appellant did not. because he 
could not, attempt to testify as to the surrounding circum- 
stances or attempt to supply an alibi witness. The instant 


case contains all necessary elements--and an ‘absence of 


adverse elements--to establish a condition of prejudice. 
| 


IIt 


The Length Of The Purposeful Delay; 
Human Memory Being What It Is _| 


The chronological setting of the transaction of 


December 7, 1962, was the midpoint of Officer Muore's hectic 
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eight month career as an undercover agent. It is submitted 

that, human| memory being what it is, this timing renders the 
episode less reliable than if the transaction ha’ occurred, 

for example, in August, 1962, the first month of Officer 


Moore's career, as in the second Hardy case, Hardy v. U.S., 


U.S. App. D.C. r F.24 , (No. 20,183, June 19, 1967) 


(slip opinion), one of the latest pronouncements on the 
subject of the Ross doctrine. Ths tour month delay, viewed 
in its chronological setting from the stanilpoint of Officer 
Moore's career, could hardly have been more ill-timed as it 
relates to the memory capacity of Officer Moore as to any 
independent: recollection of the pertinent event. Appellant 


was denied the right of a fair trial. 


ARGUMENT 
I 


Basis For Identification; 
Absence Of Reliability 


The general moje of operation of the team of 
Officer Rufus Moore and special employee Atria Harris is 
described in Powell v. U.S., 122 U.S. App. D.c. 229, 352 
F.2d 705 (1965) and in the second Hardy case, Hardy v. U.S., 
supra, (slip opinion), as well as in the ancncanig of the 


instant case (Tr. 7-9). After Moore's undercover period of 


about seven or eight months (August 1962 to March 1963), he 


filed complaints against 102 narcotics offenders. As in the 


| 
Hardy case, p. 3, Moore testified with his recollections 


refreshed by a notebook (Tr. 8). He was the sole witness 


on the matter of iijentification. 


Moore testified that he encountered the appellant 
on the afternoon of December 7, 1962. He and Harris appro- 
ached the appellant on the sidewalk near 1421 "T" Street, 
N.W. Harris handed $12 to the appellant and received a small 
bundle in return. Moore was two or three feet away. Im- 


mediately Moore and Harris turned to walk away and Harris 


handed M-ore the package, a cellophane bag containing a white 
| 
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powder (Tr. 17). Moore testified that Harris initiated 
the transaction, not the appellant, that Moore and the 
appellant never spoke to each other (Tr. 38). There was 
“momentarily something sai2 between Harris and Mr. Dancy." 
Moore didn't know what it was; his "entire attention at 
that time was on this little package he (Harris) had in 
his hand." (Tx. 46). The two turned and walked away with- 
out looking back (Tr. 46). 

Moore admitted that he came in contact with 20 
to 30 people a day in this work (Tr. 36). He could not re- 
call what he was wearing or the appellant was wezring at 
the time (Tr. 35), or whether he had made any other trans- 
action the same day (Tr. 41). Moore di3 not recall whether 
Harris signed or initialed the glassine bag (containing 
narcotics),| although it was his usual procedure to have his 
associate do so (Tr. 53, 54). 


On one previous occasion, Moore had seen the ap- 


pellant for a period of "five to ten minutes" (Tr. 35) 


during a drive in Mcore's car, with two other passengers, 
for a distance of about 17 blocks (Tr. 22, 23). There is 
no evidence that Moore ever saw a photograph of the appellant 
or used other means to assure himself that he would identify 


the right man at the later moment of confrontation. No 
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attempt was made to purchase narcotics from the appellant 
after December 7 or to make any contact with |him for pur- 
poses of assuring correct identification. | 

The reliability of the process used for iJdentif- 


ication has been stressei in cases following |Ross v. U.S., 


——— 


supra. In Bey v. U.S., 121 U.S. App. D.C. 337, 350 F.2d 


467 (1965), there were closely spaced transactions and a 


lengthy confrontation. In Morrison v. U.S., 124 U.S. App. 


D.C. 330, 365 F.22 521 (1966), involving a five month Jelay, 


there was substantial corroboration of the identification, 


on numerous occasions. In Worthy v. U.S., 122 U.S. App. 


D.C. 242, 352 F.22 718 (1965), the complainant officer had 
many opportunities to observe appellant. By |comparison, 
Officer :Moore could hardly have had a more fleeting and 
casual encounter than the one he describei ix the instant 
case. While it is true that the uncorroborated testimony 
of a narcotics agent is sufficient to eee a conviction, 
yet Powell v. U.S., supra, at page 233, contains the comment 
that “" * * ‘*the Government's case here %oes not hang by 
the single thread of one police officer's edeaay * * " 


Pues 
The opinion in Woody v. U.S., supra, suggests several means 


whereby the reliability of police identification might be 
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enhanced (p.; 217, note 6). It is submitted: that the sheer 
volume of work attempte.! by Officer Moore requirei a pro- 
portionate degree of care and detail in recording of per- 
tinent events. 

See the statistical analysis of Moore's undJer- 
cover activities set forth unJer III (p.l4 to 16). This 
analysis bears heavily on the issue of reliability of method 
of identification. 

It 


Claim Of Prejudice; 


Inability To Reconstruct The Event 


The Appellant was not employei on Dzecember 7, 1962 
(Tr. 127), though he was gainfully employed at the time of 
trial (Tr. 123). He was using narcotics in December 1962 
(Tr. 127) ani could not recall where he was on December 7, 
1962 (Tr. 124) or whether he saw Moore or Harris that day, 


but he did deny selling a narcotic drug to Harris (Tr. 124). 


As| pointed out in Jackson v. U.S., 122 U.S. App. 


D.C. 124, 351 F.2a 321 (1965), it is true that some showing 
of prejudice is required, i.e. at least a claim of inability 
to recall the events of the pertinent Jate. Jackson did not 
testify at all and no presumption of prejudice arose from 
the mere delay of five months in that case. But the ap- 
pellant did testify that he could not recall events 
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on December 7, 1962. He did not fail to take the stand, 


as the defendants in the Jackson and Powell cases. He did 


not fail to attempt to show at the remand hearing that he 


was prejudiced, the situation in Mackey v. U.S., 122 U.S. 
App. D.C. 97, 351 F.2d 794 (1965). On the other hand, the 


appellant did not take the other course and attempt to obtain 


| 
an alibi witness, as did the defendant in Powell v. U.S., 
aonons seks} 


supra, nor did he testify in detail as to the circumstances 


surrounding the alleged offense, as occurred in Cannady v, 
| 
U.S., 122 U.S. App. D.C. 120, 351 F.2d 817 (1965). 


Furthermore, the appellant had no frame of reference 


in December 1962, such as the ordered routine of one with a 
| 


steady job, as described in Morrison v. U,S., 124 U.S, App. 


D.C. 330, 365 F,2d 521 (1966), There was very little to 
| 


differentiate one day from another, in the then mode of life 
of appellant, He had no regular employment; he kept no diary 
or notebook=-nor did Ross, Ross v. U,S., supra, at page 236. 
Godfrey v. U.S., 123 U.S. App, D.C. 219, 358 F,2d 
850 (1966), is a recent example of prejudice to the defend- 
ant caused by a four month delay. Two months of the four 
occurred after the complaint was filed. Goon rene the 
District Court determined there was insufficient diligence 


in making the arrest. Six counts were dismissed relating 
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to offenses on two days on which the defendant could not 
recall events. A retrial was ordered on three counts with 
respect to a day on which the defendant claimed he was in 
New York City. Regardless of the aspect of two months of 
unreasonable delay, still the period of four months is hela 
to be of sufficient duration to establish prejudice to the 


defendant's ability to defend himself. 


Tit 


The Length Of The Purposeful Delay; 


Human Memory Being What It Is 


In Ross v. U.S., supra, it is stated at p. 236: 
“It may be urged that, the human memory being what it is, 
the difference between, say, four months and seven months 
would be of little consequence to appellant." 

It is respectfully urged that the human memory 
of the appellant and, equally important, the human memory 


of Officer Moore, being what they are, the delay of four 


months created a condition of "ultimate prejudice" (Woody 


v. U-S., supra, p. 217, note 7) of being convicted though 
innocent. A realistic analysis of the facts of record, and 
the logical probabilities following therefrom, establishes 
that the timing of the alleged offense could not have been 


more prejudicial, particularly from the standpoint of the 
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memory of Officer Moore, the sole complaining witness. It 
| 


is submitted that the date, December 7, 1962 (about four 


months before the appellant's arrest on April 1, 1963) must 


have been less significant in the "hectic" career (Hardy v. 
U.S., supra, p. ll of slip opinion) of Moore than August 27, 


1962, the date of his alleged transaction with Hardy (Hardy, p. 


7) (about 7 months before Hardy's arrest on April 25, 1963). 
August, 1962, was the first month of Moore's activity as 

an undercover agent. It is an obvious fact of human nature 
that it is the first or early climactic episcies of one's 
career that stand out in one's memory--as well as the most 
recent such occasions--but those events in the middle period 
are less clear. Any one occasion or event becomes less dis-~ 


tinguishable from a number of other such similar occasions 


or events in this central period of one's career. December 
7, 1962 was the mid-point of Officer Moore's intensive career 


| 
in the dangerous occupation of narcotics undercover agent, 
| 


It is probable that any transaction occurring) on this date 

| 

| 

| 

lror example, most lawyers can recall the details 

of their first law trials, with nostalgic pleasure at what 
they learned in victory or defeat, and, on the other hand, 
they can recall the details of recent litigation. But con- 
sider the routine, more perfunctory cases in mid-career, 
whose setting is years after the first case and years now 
gone by; such events are apt to be hazy and one case is 
easily confused with another of the same general nature and 
period. 
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would be among the first one third of his total trans- 
actions, upon which 102 complaints were filed.2 In any 
event, whether the single, momentary contact with the ap- 
pellant was among the first third, the second third, or the 
middle of the total transactions in which Moore participated 
(which must have greatly exceeded 102, the number of actual 
complaints filed),? the logical characterization is the same; 
Such an occasion, comparatively speaking, must have lacked 
the mnemonic significance of either early or late transactions. 
Therefore, it is not the length of delay, per se, 
that should control the result, but the timing or setting 
of the pertinent event in its actual context in this instant 


case. 


2phis statement is based, by analogy, on the simi- 
lar career of Officer Bush, as documented in some detail in 
Ross v. U.S., supra. In the last 3 months of his 8 month 
period of work, Bush made 66 of his 125 purchases. Forty of 
the fifty-one persons charged made sales in this period, 
some representing duplicate sales. Many purchases were 
“burns," i.e. the articles bought containeJ no narcotics. 
Ross v. U.S., at p. 235. Bush made 125 purchases, but filed 
charges against only 51 persons. Officer Moore filed charges 
against twice as many persons as Bush, in a similar eight- 
month period, so that the opportunity for confusion in iden- 
tification was at least doubled. 
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Woody v. U.S., supra, indicates that a delay of 
| 
four months per se does not necessitate inguiry into a 
| 
claim of prejudice. There must be other circumstances than 


a mere delay for that period of time. The public interest 


| 
requires that the police have some guidelines|as to "“line- 


drawing" if they are to continue undercover operations. If 


the delay is seven months, for example, no special circum- 


stances are needed to require reversal. A delay of four 


months calls for inquiry into the surrounding circumstances 
of the two elements of identification and preyadioes 

In the instant case there is a convincing com- 
bination of negative factors on both points mder inquiry. 
First, there is the fleeting encounter, ears ty documented, 


essentially unremembereai. Second, there are the completely 


negative personal circumstances of the appellant. He tes- 


tified that he was not able to recall the events of 
December, 1962, and why he could not. There vas ho con= 
necting link, no diary, no steady job, no fribna or assoc— 
iate to help establish an alibi. The utter Nopieesncas 
and negativity of his situation is revealed. [zach of the 


above cited cases is distinguishable, either by the fact 


that the accused did not testify or did not make a claim 
or showing of prejudice or by the fact that the accused, or 
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@ witness produced by the accused, gave some testimony with 
regard to the facts surrounding the event. 

The delay between alleged narcotics sale and 
arrest in Godfrey v. U.S., supra, was four months. While 
two months elapsed between the date of the complaint and 
the arrest, nevertheless the total elapsed time of four 
months was the measuring period for the determination that 
the defendant was prejudiced in his ability to recall or 
reconstruct the circumstances of the pertinent event. 

The second Worthy case, Worthy v. U.S., __U.S. 
App. D.C.___, __F.2d__ (No. 20659, August 11, 1967) (slip 
opinion), involved a three and one-halé month delay. The 
Supreme Court of the United States vacated the judgment of 
this Court in Worthy v. U.S., supra, on the issue of non- 


availability to defendant of the grand jury minutes. Al- 


though the first Worthy case, in distinguishing the Ross 


case, relied on the "greater plausibility given the officer's 
identification by reason of his many opportunities to ob- 
serve appellant" (122 U.S. App. D.C. at p. 243), yet the 
Court in the second appeal states as follows: 
“Appellant's defense was mistaken 
identity. He alleged that he was unable 


to call any alibi witnesses because there 
was over a three-month delay between the 
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offenses and the arrest anid he could not 
remember where he had been when thé al- 
leged offenses had occured. 


"with the case in this posture, 
any inconsistencies between the officer's 
grand jury testimony and his trial testi- 
mony which might have been sufficient to 
raise in the jury's mind a guestion as to 
the accuracy of the memory of the officer, 
who was the key witness for the govern- 
ment, could have been critical to the 


defense * * " (Emphasis added). | 


The accuracy of the memory of the officer, ina 
| 


delay situation of three and one-half months, was the 


vital issue, once the claim of prejudice had |been properly 
| 

asserted. The instant case by comparison presents a much 

stronger jefense on the element of the accuracy of the 


| 
memory of the officer, as pointed out above. | 


CONCLUSION 


Appellant submits that his conviction should be 


reversed ani the case remandei with jirections to vacate 


the judgment of conviction ani to dismiss the indictment. 
| 
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QUESTION PRESENTED 


Whether the fact that the government, in order to protect 
the identity of an undercover agent, delayed an arrest for a 
period of less than four months requires reversal of appellant’s 
conviction where the undercover agent had seen appellant 
before the transaction in question, and identified him in a cur- 
rent notation by the name under which he was known. : 


a) 


Counterstatement of the case 
Statutes involved. 
Summary of argument 
Argument; 
Appellant has not been denied due process of law by a delay of 
four months between the commission of the offense and arrest__ 
Conclusion. 
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Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20839 


Oscar Dancy, JR., APPELLANT 
Vv. 


Unirep STaTes OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This appeal is from a second conviction’ of appellant on three 
counts of an indictment charging narcotics offenses growing 
out of a sale of heroin on December 7, 1962. (See 21 U.S.C. 174, 
26 U.S.C. 4704(a), 4705(a).) On February 24, 1967, appellant 
was sentenced to imprisonment for 10, 5, and 10 years, the 
terms to run concurrently. 

The record shows that a complaint was filed against appel- 
lant on March 15, 1963, for offenses committed on Decem- 
ber 7, 1962. Appellant (then in jail on unrelated charges 
subsequently dismissed) was brought before a Commissioner on 
the narcotics charges on April 1, 1963 (see Tr. 24). The com- 
plaint was filed by a former police private Rufus Moore who 
had joined the Metropolitan Police Force on July 9, 1962 


2The prior judgment of conviction, entered on June 8, 1964 after a jury 
trial, was reversed by this Court on October 14, 1965, as modified February 
11, 1966 on the ground that the appellant had been denied his statutory right 
to counsel at a preliminary hearing. See Dancy v. United States, 124 U.S. 
App. D.C. 58, 361 F. 2d, 75 (1966). 
(1) 
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(Tr. 4), and who worked in an undercover capacity to investi- 
gate illicit narcotics traffic, principally in two defined street 
areas of the District (Tr. 8), from August 1962 through March 
1963 (Tr. 41). During this period Moore, who participated in 
more than a hundred transactions (Tr. 42), was aided by one 
Atria Harris, a former drug addict with access to street dealers 
(Tr. 6-8). After each transaction, the evidence would be pre- 
served with notations placed thereupon and Moore would 
write a report of the details (Tr. 42). From August 1962 until 
December 1962, when the alleged purchase was made from 
petitioner, Moore and Harris had worked together on 35 or 40 
occasions (Tr. 7). 

Moore, who prior to trial had refreshed his recollection from 
notes made in December 1962 (Tr. 8), testified that on Decem- 
ber 7, 1962, at 3:00 p.m., he met Harris, searched him, and pro- 
vided him with police funds (Tr. 8-9). The two drove in Moore’s 
car to the vicinity of the 1900 block of Fourteenth Street. N.W. 
and alighted (Tr. 9-10). There, at approximately 4:00 p.m., 
appellant was observed on the sidewalk near the front of a 
restaurant (Tr. 10, 35-36). The two men approached appellant 
and Harris inquired if appellant had any “stuff”. Appellant re- 
plied that he had $12 bags. The three walked to 1421 T Street 
where Harris handed appellant $12 of the police funds. Appel- 
lant took from his pocket a small bundle of glassine envelopes 
and handed one of them to Harris. Harris handed the envelope, 
with its visible contents of white powder, to Officer Moore. 
Moore and Harvs then took leave of petitioner and went to 
their car. There Moore inserted the glassine envelope into a 
manila envelope which Harris signed (Tr. 16-18). That evening 
Moore noted circumstances as to time, date, etc. on the envelope 
and the name “Pete Dancy” (Tr. 20-21, 56; see also Tr. 135). 
The contents of the glassine envelope were identified as 140 
milligrams of heroin (Tr. 71). 

At the time of the transfer of the heroin, Officer Moore was 
within two or three feet of Harris and petitioner (Tr. 17). The 
lighting was good. Moore recognized appellant as a man whom 
he had seen previously (Tr. 23) when he gave a ride to appel- 
lant, one “Cotton” Powell, and a third person from the area 
of 8th and K Streets, S.E. to that of 8th and H Streets, N.E. 
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(Tr. 22-23, 37-38). Moore recognized appellant at the Com- 
missioner’s hearing on April 1, 1963 (Tr. 24).’ 

Appellant testified that he did not sell narcotics at any time 
in December 1962 (Tr. 124). He did not recall where he was on 
December 7 nor could he recall Harris or Moore on that day 
(Tr. 124). He testified that his friends called him “Pete” (Tr. 
125), that he had known “Cotton” Powell for many years, had 
seen him in June of the current year, but did not recall having 
been with him in Moore’s car in November of 1962 (Tr. 126). 
He was not working in December 1962 and was using drugs 
costing approximately $25 a day. He supplied the money for 
his habit by gambling, shooting pool and stealing (Tr. 128). 


STATUTES INVOLVED 


Title 21, $ 174, United States Code, provides: 


Whoever fraudulently or knowingly imports or brings 
any narcotic drug into the United States or any terri- 
tory under its control or jurisdiction, contrary to law, 
or receives, conceals, buy, sells, or in any manner facili- 
tates the transportation, concealment. or sale of any 
such narcotic drug after being imported or brought in, 
knowing the same to have been imported or brought into 
the United States contrary to law, or conspires to com- 
mit any of such acts in violation of the laws of the 
United States, shall be imprisoned not less than five or 
more than twenty years and, in addition, may be fined 
not more than $20,000. For a second or subsequent of- 
fense (2s determined under section 7237(c) of the In- 
ternal Revenue Code of 1954), the offender shall be 
imprisoned not less than ten or more than forty years 
and. in addition, may be fined not more than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had possession 
of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless the de- 


® Harris, who had testified as a witness at the first trial could not be 
found at the time of the second trial despite intensive efforts to locate him 
(Tr. 75-79, 112-117). 


4 


fendant explains the possession to the satisfaction of 
the jury. 

For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 
1954. 

Title 26, § 4704(a), United States Code, provides: 


It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the origi- 
nal stamped package or from the original stamped pack- 
age; and the absence of appropriate tax paid stamps 
from narcotic drugs shall be prima facie evidence of a 
violation of this subsection by the person in whose 
possession the same may be found. 


Title 26, § 4705(a), United States Code, provides: 


It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pur- 
suance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a form 
to be issued in blank for that purpose by the Secretary 
or his delegate. 


SUMMARY OF ARGUMENT 


The relatively short period of delay of four months between 
the commission of the offense and the arrest of the appellant 
does not warrant reversal of the conviction. The circumstances 
here are different from those in Ross v. United States, 121 US. 
App. D.C. 233, 349 F. 2d 210 (1965). The officer had a good 
opportunity to see appellant and recognized him as a person he 
had seen before. He recognized him at the preliminary hearing 
held after the complaint was filed. The officer’s notations made 
immediately after the event identified him by the name under 
which he was admittedly known. Moreover, although the in- 
former accompanying the officer was not available at the second 
trial, he had identified appellant at a prior trial. The appellant’s 
bare assertion that he was unable to recall what he was doing 
on the day of the offense does not constitute a plausible claim 
of prejudice under Ross. 


5 
ARGUMENT 


Appellant has not been denied due process of law by a delay 
of four months between the commission of the offense 
and arrest 

(See Tr. 3-10, 16-58, 123-128) 


Although no such claim was raised with respect to the first 
trial or in the district court below, appellant now contends that 
he could not have a fair trial because of the delay between the 
commission of the offenses on December 7, 1962 and his arrest 
on April 1, 1963 under a complaint filed on March 15, 1963. The 
circumstances of his case do not require relief under the princi- 
ples of Ross v. United States, 121 U.S. App. D.C. 233, 349 F. 2d 
210 (1965) and the cases interpreting that decision. The delay 
of less than four months between arrest and service of the com- 
plaint did not result in an unfair trial or a plausible claim of 
prejudice to the defense. 

The practical necessity for law-enforcement officers to refrain 
from immediate arrests in order to protect the identity of 
undercover agents was recognized by this Court in Ross, supra, 
although it ruled that the public interest in this regard must be 
balanced against the interest of the accused in having a full 
opportunity to defend himself. The application of Ross was 
expressly limited by its opinion (and the opinion of its author 
in a subsequent decision) to circumstances involving (1) a 
purposeful delay of seven months between offense and arrest, 
(2) a plausible claim of inability to recall or reconstruct the 
events of the day of the offense, and (3) a trial in which the 
case against the appellant consisted of the recollection of one 
witness refreshed by notes. Ross, supra at 238, 349 F. 2d at 
215; see also Woody v. United States, 125 U.S. App. D.C. 192, 
370 F. 2d 214 (1966). In the absence of one or more of these 
factors, the cases have distinguished Ross.* Members of this 

"See Rey v. United States, 121 U.S. App. D.C. 337, 350 F. 2d 467 (1965), 
cert, denied, 385 U.S. 905 (1966); Cannady v. United States, 122 U.S. 
App. D.C. 120; 351 F. 24 817 (1965) ; Mackey v. United States, 122 U.S, App. 
D.C. 97, 351 F. 2d 794 (1965) ; Jackson v. United States, 122 U.S. App. D.C. 
124, 351 F. 2d 821 (1965) ; Worthy v. United States, 122 U.S. App. D.C. 242, 


352 F. 2d 718 (1965), vacated and remanded for consideration on another 
issue, 384 U.S. 894 (1966) ; Powell y. United States, 122 U.S. App. D.C. 229, 


285-351—67——2 
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Court have expressed varying views as to factual considera- 
tions which they think necessarily basic to the rationale of Ross. 
Such considerations may be summarized as relating to (1) the 
specific length and reason for the delay; (2) the reliability of 
the witness making the identification in view of his experience, 
or training, the length of confrontation, or extent of prior or 
subsequent contact, and the degree to which his testimony is 
corroborated by other witnesses or circumstances; (3) the 
plausibility and proffered proof with respect to the defendant’s 
claim of prejudice from the delay (including considerations 
bearing on personal circumstances which might place him at a 
disadvantage in providing a stable frame of reference); and 
(4) the government’s efforts to minimize the risk of erroneous 
identification. See e.g., Godfrey v. United States, 123 US. App. 
D.C. 219, 358 F. 2d 850 (1966) ; Bey v. United States, 121 US. 
App. D.C. 337, 350 F. 2d 467 (1965), certiorari denied, 385 
U.S. 905 (1966) ; Morrison v. United States, 124 U.S. App. 330, 
365 F. 2d 521 (1966); Hardy v. United States, — US. App. 
D.C. ——, 381 F. 2d 941 (1967) (concurring and dissenting 
opinions). 

Despite varying views construing Ross, however, there is 
unanimity of opinion, as appellant concedes, that four months 
delay attributable to the need to protect an agent is not per 
se an unreasonable delay. Woody v. United States, 125 US. 
App. D.C. 192, 370 F. 2d 214 (1966) ; Worthy v. United States, 
122 US. App. D.C. 242, 352 F. 2d 718 (1965); Jackson v. 
United States, 122 U.S. App. D.C. 124, 351 F. 2d 821 (1965). 
Only in Woody v. United States, supra, has this Court reversed 
a conviction where there has been so short a period of delay. In 
that case, the appellant made a plausible claim of prejudice by 
a showing that potential witnesses were unavailable. Moreover, 
252 F. 2a 705 (1965) : Roy v. United States, 123 U.S, App. D.C. 32. 356 F. 2d 
ISS (1965) + Danicls v. United States, 123 U.S, App. D.C. 127, 357 F. 2d 587 
(1966) ; Morrixon v. United States, 124 U.S. App. D.C. 330, 365 F, 2d 521 
(1966) ; see also King v. United States, 125 U.S. App. D.C. 168, 369 F. 2d 
213 (1966), cert. denied May 15, 1967; Tyman v. United States, — U.S. 
‘App. D.C. — 376, F. 2d 761 (1967), cert. denied, October 9, 1967. 

For cases distinguishing Ioss in other circuits, see United States v. 
Hammond, 360 F. 2d 688 (2d Cir.), cert. denied, 385 U.S. 918 (1965) ; United 
States v. Harbin, 377 F. 2d 78 (4th Cir. 1967) : United States v. Panczko, 367 


F, 2d 737 (7th Cir.), cert. denied, 285 U.S. 1009 (1966) ; Fleming v. United 
States, 378 F. 2d 502 (1st Cir. 1967). 


~ 
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there were in that case circumstances reflecting on the quality 
of the identification by the one officer witness, including the 
fact that the confrontation was for 114 minutes on a crowded 
sidewalk at night and the fact that the witness had had no 
formal police training. 

No such factors are present here. Officer Moore testified 
that he observed the appellant at close range in daylight 
during the entire transaction which included the initial ap- 
proach, the walk, and the subsequent exchange. He recognized 
appellant by sight on this occasion since he had a month or two 
previously transported appellant in his automobile together 
with one “Cotton” Powell. He promptly recorded details of the 
transaction and noted the seller by name. 

Although when he joined the police force in July 1962, he 
had been given just 3 weeks formal training, he had at the time 
of the December purchase operated in an undercover capacity 
since August. Under these circumstances there is nothing in 
this record to detract from Moore’s testimony that he was ab- 
solutely certain of identification (See e.g., Tr. 36, 58). More- 
over. while in this trial the sole identifying witness was Officer 
Moore (testifying after refreshing his recollection from notes), 
for the purpose of the issue here presented, we think it is proper 
for this Court to note that at appellant’s first trial the officer’s 
testimony, unlike the situation in Ross, was corroborated by 
that of the informant-witness Harris.‘ 

Appellant shows no prejudice to his defense by reason of the 
delay beyond the mere assertion that he could not recall the day 
in question. This could, however, be as true within a week 
after the transaction as within four months since appellant 
testified that he supported his $25 a day narcotic habit by 
gambling, shooting pool and stealing. On the other hand, his 
admission that his friends called him “Pete Dancy” and that 
he knew “Cotton” Powell tend to enforce the credibility of the 
officer’s identification. 

The total circumstances here negate the existence in this 
prosecution of the “slender dimensions” requiring reversal (or 

4A transcript of the first trial is filed as a part of the record in this case. 


There is no question that the government in good faith diligently sought to 
produce the informant for the trial below. 
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remand for further hearing) in light of Ross, supra at 238, 349 


F. 2d 210 at 216. 
CONCLUSION 


It is respectfully submitted that the judgment of the Dis- 
trict Court should be affirmed. 


Davip G. Bress, 

United States Attorney. 

Frank Q. NEBEKER, 
Assistant United States Attorney. 
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